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Octobcr 11,2002 O C T  2 5 2002 

Fodertll Communications h m b b n  
MficeatmeSsaetary 

The Honorable J o b  Tanncr 
United Sutas H o w  of ReprescrUatives 
1226 Longwortb Erne OKcc Building 
Washington, DC 2OSlO 

RE: S 2869 and HR 4738 

Dear ~ r s ~ n t a t i v c  Tanner 

Legislation has been p m p o d  (S 2869 and HR 4738) that would allow winning bidders io thc FCC’s 
Frequency Auction 35 to bck out of  their payment obligations to &e US. GovcmmmL The PCC is also 
seeking comments on a similar proposal i t  is considering. Eldmdo swcmgly opposes &e legislation and 
rhc FCC’s proposed course of action. 

The lic- for which Auction 35 Wirmas urc bymg to avoid payment were award4 originally in 1996. 
as part of the auction ofC Block lice.nse9 (Auction 5). In the C Block auction, NmtWm bid up thc vduc 
of thc liccnscs and %hen duolved bankruptcy. l7-h effectively d-d the confidence of the financial 
markets m the C block Ar a result of the changad economic mwronmcnr, solvent rcsponsiilc Aucdon 5 
winners such 
Thc FCC rhen offcred winning Auction 5 bidders three options: forfeit their do- paymenk and r e m  
thek licmses, fdeir  half of their Qum pmyrnents and rcnnn half of thcjr licenses, or pay full price and 
keep their licenses. Eldondo and many other snrall businessca had no cboiae but b retrrm UI& licenses 
and forfd their down paymen&. In 80 doing. mCy were also precluded h m  requiring their nrrrendcred 
licenscs for two ycars from the datc of any re-auction of those liaenscs. 
In conms, tho FCC has heated Auction 35 winners in an overwhelmingly mort fivmable mermcr. The 
FCC has already refimded 85% of the down payment8 made by Auction 35 winhers. On top of & rhc 
pending Senate and Housc bills Qnd the FCC’s proposal would alloar thc 6 8  bidden of Auction 35 
(in the langpage of Section 2 of  thc Housc and Senate bills) to be Yrm of all obligations such winning 
biddcr wudd 0th- haw with respect to such Lisensc, mcluding the obligation To pay thr: full amount 
of its winning bid”. Thc FCC e m  asks in iu proposal whethu Aucrion 35 wirmers who rchnn thcu 
lictnscs should be held to the snrne standard as Auction 5 winners: i.e. precluded kom rcacquiring heir 
surmmdcrcd liccnses for two years from rhr date Many re-auction of those licenses. 

fildorado and o h  Auction 5 a m y l ~ n  had no prim knowlcdge of NextWave’s bmlmrptoy plan and its 
c&ca. In contrast, the situation facing rhe large wtrcless companies who were Avdion No. 35 ~ i i n n e r ~  
and who now M trying to avoid payment is the rceult of thcir informed business dccidons. The FCC 
spcciflcally cautioned potmtial AudoYI No. 35 bidders that ongoing litigation could impede timely 
nccc9s to fhc specmun a d  stated, with emphasis, thac 

Eldrnado w d  unable to obtain naccmiy finrmcing to conatruct thoir networks. 
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Poteainl bidders are solely rrsponribk f i  klmhfring arsociaied risk, und inmgarhg m d  evdwt ing  
(he de&we to which surk maters mp afect ihar ability to bid on or otherwise acquire LiohKreC +n 
Auctlon No. 35,’ 
IT a private individual w- to howingly buy Id with a clouded title and than seck to avoid the 
obligation whcn tide litigation cnsuea and the real cstatc marla craters, should the govemmt?nr cash hiin 
out? There is no difference bctwan that situation and the situation that the Auotion 35 prrcicipane have 
crcated for themselves. 

H o w c ~ ,  in h a  m n t  Congress and the FCC w i d e  to condnuc IO accord preefcnntisl mtmmt UJ 
Auction 35 wimas. Auclion 5 winncr~ should be treated at l a a t  LB wall. First md f o r m s f  less 
favorable treatment of thc Auction 5 winners would contravene CongrcsSional and FCC policy. Tl,e 
6q11enclcs auctioned in Auotion 35 m e  origjnally T e s e w e d  “rmnll businesses. rural telephone 
compamias nnd busmesscs o d  by minoritica and uwmm. . . Judging from rhc identity of rhe 
AUCtlOn 35 k w  who are bn&oUing ihe paymmt awidanne effort, the deht ion  of “small 
bwmcsscs, nnal telephone companies and businc~scs owned by minorities and w o r n ’ ’  somehow gar 
expanded on the way to rhe Auction. 

Granting the Auction 35 wim~crs benefits not available to thc Auction 5 h i u s  would dccreasc future 
biddcre.’ inccntivos to comply with FCC rules. It would ala0 undemjae the mte& of the PCC’s auction 
process. especially for S ~ E U  buin- who lack the clout to lobby their way out of trouble when marker 
conditions c h w c .  
Thc Congrcss and lhe FCC should, at 1.a~ h o e  up to the fact chat, bccUlSC Of NextWave’s suction 
sohemes m d  swings in the value of C block licenses. the entire C block aucticn process - both A d o m  5 
a d  35 -has been a bust. ’Iherc can be no legal or cquiuble jusification for pllo%+%?g Audon 35 mere 
a maey-back exit horn risky obligations rhcy knowingly undertoak whilc continuing to hold the funds of 
Auction 5 participants. While prt of the rc& is finuncid, the FCC should also Seek mmmenf on how 
to provide A d o n  5 winuc1-6 a mechanism to recoup the busincss opp0mmik lost in the wreckage of 
tho C block auction. 
Eldorada rcspeclfully “ g e 6  you to oppose the pending legislation and to mcowagc the FCC to make no 
spccial cxccptions frx Auction 35 pmtic+n+s unless Auction 5 winners a c  praidcd relief. Ncilber the 
US C o n g a s  nor the FCC should change ita couse solely for tbc benefit of Auction 35 Winners. while 
giving no caneidmation to the forfeited deposits and significant opportunity cos16 of Auction 5 w h c r s ~  

- 
Steph‘M.  Rob- 
Managing Dircctor 

12 Zoo0 Noti 1 C And F Block Broadband Ks S-m Auction Scheduled For h d Filing 
RcqUiremMb for 422 Licemu in the C and 3 Block Broadband PCSSpatrUD AKmOn, 15 FCCkd 
19485.19492 (2000) (emphasis In Original): s% ab0 scpt. 6,2001, Pvblic Noti- at 17256 (emphasis in 
O U g l n a l ) .  
2 47 U.S.C. 5 309fj)(3)(s); ye dso Anrendnvnt of Cmnl is r ia ’s  Ruler R c p d k ~  Imtrrllment Pmptmt  FiimCtng 
for Pnsonnl Comnrunicafian# Se?vicc (PCS) Licorxs. Second Report md Orair ad Fultha No& of Proposed 
R u l m h g ,  17. PCC Rcd 16436.16438 (19m). 
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